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Summary of Findings: 
 
Indian land claims are one way for a tribe to maintain or increase its sovereignty over its land 
base.  In some cases, they strike at the heart of the exercise of tribal sovereignty, as the success 
or failure of a claim can determine the very existence of the tribe’s land base.  These claims are 
usually based on historical transactions between the tribe and state or federal government.  
Recent cases have struck down some of these claims based on passage of time.  Because the 
focus is the passage of time, indeed any claim based on a treaty, be it land or otherwise, could 
similarly be struck down because for the same reason.   
 
A Supreme Court decision used equitable remedies to dismiss an “ancient” claim in New York.  
Unfortunately, instead of recognizing the inherent equity of the tribe’s position, the Court chose 
to focus on the state’s claim.  Because the Court surprised most observers with this foray into 
equitable defenses, few practitioners have had the time to do historical research and determine a 
way to use it for tribal interests.  These defenses are based in ancient English cases, but as late as 
1910, federal courts of equity were to look to England for guidance when no federal rule applied.  
The research required to provide a full historical understanding and information for current 
practitioners is vast but necessary.  Through this work tribes will have the language to counter 
state arguments of equity in any historical claim.      
 
The Court has used laches, acquiescence and impossibility in stark contrast to their historical 
precedent.  This research demonstrates laches should not be used against a sovereign, that 
acquiescence does not trump Congressional intent and that impossibility is a changing standard 
based entirely on the remedy sought.  Since these defenses are so old there is a long line of 
precedent for tribes to use to strengthen their claims.    
 
Practitioners must find the language to demonstrate to the courts that the balance of equity falls 
on the side of the tribes.  This language must be framed in a way to counter the courts 
unwillingness to balance the actual equities of the case.  Recent cases decided in federal district  
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court in New York and the Second Circuit have taken the Court’s use of equitable defenses and 
expanding them into other Indian land claims cases. 
 
A study of the origins of these defenses, their use in other cases, and their use in other Indian 
cases demonstrates how equity is on the side of the tribes.  Laches, acquiescence and 
impossibility need to be countered explicitly.  Thus far, courts have only used these defenses in 
land claims cases, but since the overarching court analysis is that too much time has passed since 
the claim began, other courts may start to use them in any treaty rights case. This work will 
provide practitioners of Indian law, specifically at the appellate level, as a way to counter the 
arguments now brought by states when looking to defeat an Indian land claim.   
 
Practical Implications for Tribal Communities: 
 
Tribes need this information for any claims based on treaties or other historical documents.  Few 
practicing attorneys have the time or resources to do an in depth historical study of the equitable 
defenses, and are left trying to counter the state and Supreme Court opinions with limited 
resources.  This work will provide a base for tribal attorneys and tribal representatives to use in 
their briefs.   
 
Policy and Practical Relevance: 
 
This research is relevant to any tribe bringing not only a land claim, but any claim based on 
treaty rights.  If the courts can bar any claim based on passage of time through the equitable 
defense of laches, no treaty right is safe from judicial challenge.  Tribes and practitioners need to 
quickly develop language to counter these defenses to preserve treaty rights and land claims. 
 
The courts are using these defenses to uphold certain public policy interests, such as settled 
expectations, rather than focusing on the equities.  The courts are actively ignoring the policy of 
tribal self-determination currently promulgated by Congress by finding against tribes, and the 
United States, in the recent New York land claims cases. 
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